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With the arrival of 2012, perhaps the only thing that 

can be said with certainty in terms of the general 

outlook in the property world is that there will continue 

to be uncertainty.  We will remain on a roller coaster. 

This update looks at three issues which are going to 

happen – from now going forward, in the medium term 

and long term and how they will impact upon property 

owners and their tenants. 
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1. Dilapidations 

Our experience is that dilapidations disputes are more common now than they were five years ago 

and are now much harder fought.  Whilst a dilapidations protocol has been in existence for almost a 

decade, most of the dilapidations schedules we have seen have not (fully) followed it and there has 

been a general feeling that more force should be given to the protocol.  This has now happened as, 

with effect from 1 January 2012, a newly revised dilapidations protocol must be adopted as a formal 

pre-action protocol under the Civil Procedure Rules.  The Court is likely to impose costs sanctions on 

any party that fails to follow the protocol.   

The revised protocol has, as before, a landlord’s endorsement which includes statements that the 

costings, if any, are reasonable, that the works are reasonably required to remedy breaches and 

that the landlord’s intentions have been taken into account when preparing the schedule.  So, if the 

landlord’s surveyor knows that the landlord is going to take the ceilings out in order to change the 

lighting, the surveyor cannot sign the endorsement to say the ceilings need to be replaced.  For the 

first time the tenant’s surveyor must complete an endorsement stating that the works detailed in 

the response are all that are reasonably required for the tenant to remedy the alleged breaches and 

that any costs that are set out in the response to remedy breaches are reasonable. 

So, it is important to ensure that you are fully advised as to the requirements of the new 

dilapidations protocol otherwise there may be adverse cost consequences. 
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2. CRC Energy Efficiency Scheme 

The CRC Scheme is already up and running and is part of the Government’s drive to reduce energy 

consumption.  Those directly caught by the CRC Scheme (significant users of electricity) must 

purchase allowances from the Government which are directly linked to energy consumption.   

The first CRC Scheme performance league table was published in November, but with little 

Government fanfare.  Some at the top have publicised the fact, those at the bottom have not.  In a 

way though the table is a false start because it ranks participants by the steps they have taken to 

manage their energy usage.  Next year’s table will focus more on how effective the steps are.   

The whole CRC Scheme is still in flux whilst the Government considers how to simplify it.  The 

Government seems committed to keeping the CRC Scheme but, because the rebates that were to be 

paid back to participants have been scrapped, we expect struggles in the next year between 

landlords and tenants about the CRC Scheme.  Areas of dispute include wording in new leases, 

whether tenants have to reimburse the purchase cost of the allowances and who ultimately pays for 

building improvement works that landlords carry out in order to increase energy efficiency.  At 

present there is no uniformity over lease wording to cater for the CRC Scheme, real care needs to 

be taken over agreeing such wording as it is likely it will have the effect of producing financial 

winners and losers. 

3. Air Conditioning 

European legislation is to blame for this one!  From 1 January 2015 the gas which is commonly used 

to top up air conditioning systems will be banned.  This is going to cause a real problem and whilst 

the CRC Scheme only directly affects large organisations (or their subsidiaries), this legislation could 

affect any property owner, no matter the size of their portfolio.  It will especially affect buildings 

with older air conditioning systems (this gas has been banned in new air conditioning equipment for 

some time) and there are fears that when stocks of the gas fall and are then ended, some air 

conditioning plant will not be maintainable and will have to be replaced.  

As with the cost of purchasing CRC allowances, the replacement costs of the plant are yet more 

costs that property owners will incur and, again, there will be issues between landlords and tenants 

over who ultimately pays; the outcome will depend on the particular lease wording.  There will be 

disputes over repair and service charge clauses in existing leases, whilst on a new lease the wording 

that is agreed will determine who bears these costs. 

If you require any further information on any of the developments referred to above or on property law 
generally, please contact our Property Partners, Mark Lavers or Guy Hitchin on 020 7209 2000 or send them an 
email:  mark.lavers@marriottharrison.co.uk and guy.hitchin@marriottharrison.co.uk.  


